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NO. 48724-2021
Ada County
Case No. CR01-20-27173
RESPONDENT’S BRIEF

Has Kevin Hallis Kelly failed to show that the district court abused its sentencing discretion
when it imposed aggregate sentences totaling 24 years with 10 years fixed upon his convictions
for burglary and two counts of grand theft?
ARGUMENT
Kelly Has Failed to Show that the District Court Abused Its Discretion
A.

Introduction
With the help of his son, Kelly victimized nearly two dozen private citizens, burglarizing

both residential and commercial properties. (PSI, pp. 2-3.) Beverly Bradford, a
woman, awoke to a man standing over her bed wearing a dark hoodie and red headlamp. (PSI, pp.
105-108.) Terrified, Beverly began yelling and the man ran from her room as Beverly pursued.

(PSI, pp. 30, 106-108.) Beverly realized there was a second man in her home, both later identified
as Matthew Kelly and Kevin Kelly. (PSI, pp. 2-3, 30, 477.) Beverly watched the men exit through
the back door and she rushed to lock the door behind them. (PSI, p. 30.) The commotion awoke
Evelyn Hartley, Beverly’s

roommate, who joined Beverly. (PSI, pp. 105, 107.)

Moments later, the women were startled again by a loud crash as the burglar kicked open their
front door, splintering the door jam and bending the deadbolt bracket. (PSI, pp. 30, 106-07, 477.)
A man ran into the residence, grabbed a backpack, and exited the broken front door. (PSI, pp. 113,
477.) Beverly called 911. (PSI, p. 30.) Police found the home ransacked, the window of a vehicle
smashed, exterior lights disabled, and the yard and outbuildings in disarray. (PSI, pp. 107-108.)
A laptop computer, jewelry, game camera, and other items had been stolen. (PSI, pp. 457, 460461, 477, 515-516.)
During the daylight hours of the same morning, the Kellys cut power and kicked down the
door of a residence belonging to Randy and Erin Nuxoll. (PSI, pp. 461-62, 477.) There, they
ransacked the home and stole several shotguns and pistols – including a Springfield XD 9mm
caliber pistol, cash, jewelry, prescription medication, tools, and other items. (PSI, pp. 113, 142,
463-465.)
Nine days later, police responded to a report of a stolen motorcycle and stolen tools. (PSI,
pp. 299-300.) The owner of the motorcycle, Eddie Galvin, spoke with an Ada County Deputy
who, in that moment, spotted the motorcycle. (PSI, p. 299.) Sgt. Brandon Austin saw the man,
later identified as Matthew Kelly, riding the stolen vehicle and attempted to initiate a traffic stop
which ended when Matthew Kelly fired multiple rounds from the stolen Springfield XD 9mm
pistol at Sgt. Austin. (PSI, pp. 142, 468-470; Tr., p. 26, Ls. 11-15.) Sgt. Austin was hit and
seriously injured. (PSI, pp. 468-469.) Matthew Kelly fled to a nearby cornfield to hide and began
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calling his father to save him from police discovery and arrest. (PSI, pp. 471-472, 478, 482-483;
Tr., p. 28, Ls. 2-9.) Police set a perimeter around where Matthew Kelly had last been seen. (PSI,
p. 469.) A Sheriff’s Deputy patrolling the perimeter noticed Kevin Kelly riding a Harley Davidson
motorcycle and attempted to detain him. (PSI, p. 469.) Kelly attempted to flee but stopped about
two miles outside the perimeter. (PSI, pp. 454-455, 470.) They were joined by a detective who
continued questioning Kelly, taking note of seven recent calls on Kelly’s cell phone from his son.
(PSI pp. 470-471.) While the detective and Kelly were talking, Matthew Kelly called his father
again. (PSI, p. 471.) The detective received permission to answer the phone and eventually
negotiated Matthew Kelly’s peaceful surrender to police, which included a promise to allow father
and son to meet and embrace before being taken, separately, to jail. (PSI, pp. 112, 455, 471-473,
482, 486.)
The state charged Kelly with five counts of burglary, five counts of grand theft, and one
count of possession of a controlled substance. (R., 48-51.) Kelly pleaded guilty to burglary for
the first count involving Beverly Bradford, guilty to grand theft for the seventh count involving
the home of Randy and Erin Nuxoll, and guilty to grand theft for the eighth count for stealing a
motorcycle belonging to Eddie Galvin. The remaining charges were dismissed as part of a plea
agreement. (R., pp. 67-69.)
The district court imposed sentences of 10 years determinate for burglary and 14 years
indeterminate on each count grand theft, running the grand theft sentences concurrent to each other
but consecutive to the burglary sentence. (R., pp. 73-75.) Kelly filed a timely notice of appeal.
(R., pp, 73-76, 79-81.)
Kelly challenges the district court’s decision to sentence him to an aggregate 24 years with
10 determinate. Kelly has failed to show an abuse of discretion.
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B.

Standard of Review
The length of a sentence is reviewed under an abuse of discretion standard considering the

defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 (2002); State v. Huffman, 144 Idaho 201,
159 P.3d 838 (2007)). Where a sentence is within statutory limits, the appellant bears the burden
of demonstrating that it is a clear abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d
614, 615 (2001) (citing State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). In evaluating
whether a lower court abused its discretion, the appellate court conducts a four-part inquiry, which
asks “whether the trial court: (1) correctly perceived the issue as one of discretion; (2) acted within
the outer boundaries of its discretion; (3) acted consistently with the legal standards applicable to
the specific choices available to it; and (4) reached its decision by the exercise of reason.” State
v. Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Kelly Has Shown No Abuse of the Court’s Discretion
To bear the burden of demonstrating an abuse of discretion, the appellant must establish

that, under any reasonable view of the facts, the sentence was excessive. State v. Farwell, 144
Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met this burden,
the court considers the entire sentence but, because the decision to release the defendant on parole
is exclusively the province of the executive branch, presumes that the determinate portion will be
the period of actual incarceration. State v. Bailey, 161 Idaho 887, 895, 392 P.3d 1228, 1236 (2017)
(citing Oliver, 144 Idaho at 726, 170 P.3d at 391). To establish that the sentence was excessive,
the appellant must demonstrate that reasonable minds could not conclude the sentence was
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appropriate to accomplish the sentencing goals of protecting society, deterrence, rehabilitation,
and retribution. Farwell, 144 Idaho at 736, 170 P.3d at 401. A sentence is reasonable “‘if it appears
necessary to accomplish the primary objective of protecting society and to achieve any or all of
the related goals of deterrence, rehabilitation, or retribution.’” Bailey, 161 Idaho at 895-96, 392
P.3d at 1236-37 (quoting State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 621, 628 (2015)).
The district court’s factual finding and reasoning for its sentence show no abuse of
discretion. The district court found “however calm [Kelly’s] life was between his five prior felony
cases and this offense … his choice to be involved in theft after theft … and burglary after burglary
… indicates a person who presents a serious risk of re-offense.” (Tr., p. 42, Ls. 15-22.) The district
court recognized Kelly as “someone who [has committed] multiple offenses, and … is likely to
commit multiple offenses in the future.” (Tr. p. 44, Ls. 4-6.) Kelly’s actions, the district court
noted, create an enormous “prospect of violence to an innocent citizen … in their home” and “risk
to the public is … unusually extreme.” (Tr., p. 41, L. 14-17; p. 43, L. 15-17.)
Kelly contends his age, poor health, length of time between previous felonies, drug relapse,
and acceptance of responsibility and remorse would suggest a lesser term of imprisonment.
(Appellant’s Brief, p. 4.) Kelly reported to the pre-sentence investigator and the district court that
he believed an appropriate sentence would be drug court, drug tests, drug treatment, and “intense”
probation. (PSI, p. 13-14.)
Kelly’s argument on appeal is essentially the same one made to, and rejected by, the district
court. (Tr., p. 33, L. 7 – p. 37, L. 20; p. 42, Ls. 15-22.) Kelly continues to be a serious threat to
the community. He scored a 35 on the LSI-R, which is in the “high” risk category to re-offend.
(PSI, p. 13.) At the time of the crimes, Kelly,

suffered from diabetes, neuropathy, back

pain, and had a history of hepatitis and cirrhosis. (PSI, p. 6.) Contrary to Kelly’s argument, these
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health issues are not mitigating as they did not stop him from committing burglaries and thefts.
Matthew Kelly told police his father was “physically fucked up” but accompanied him on
burglaries for emotional support. (PSI, p. 114.)
Likewise, Kelly’s claim his methamphetamine use was mitigating is not persuasive. Kelly
did not steal to support his relapse into methamphetamine addiction. “The meth was free,” he said.
“I didn’t have to pay for it. A good friend of mine had a lot and gave it to us. I was doing it [the
burglaries and thefts] to spend time with my son.” (PSI, p. 4.) Kelly told investigators that he
helped his son break into residential properties, and occupied homes in particular. (PSI, p. 485.)
Kelly said his son “fucking loved” the “rush” of breaking into occupied homes because of the
threat of getting caught. (PSI, pp. 116, 485.) Kelly and his son used methamphetamine to fuel
their desire to steal and terrify. Matthew Kelly sought the adrenaline rush of committing burglaries
and used methamphetamine to gain the courage he needed to steal. (PSI, pp. 113, 474-475.) Kelly
told investigators that methamphetamine treated his neuropathy symptoms, making him more
mobile, experience less pain, and more able to steal. (PSI, p. 116). “All I wanted to do was to be
with him to keep him out of trouble,” Kelly said. (PSI, p. 484.) Matthew Kelly told investigators
that his father accompanied him because his father had more expertise, didn’t want Matthew to get
“in trouble,” and because his dad liked the thrill of stealing. (PSI, p. 481.)
Further, the Kellys did not often sell or trade what they had stolen for methamphetamine.
During burglaries, they left valuable items behind. (PSI, p. 462; Tr., p. 29, Ls. 13-25; p. 41, Ls.
10-11; p. 42, L. 24 – p. 43, L. 5.) Other times they maliciously damaged property, destroying a
laptop screen and slashing tires. (PSI, pp. 185, 187-188, 229-231, 481.) Defendant Kevin Kelly,
in particular, tended to steal small items of little monetary but high personal value. He stole dish
towels from Beverly Bradford. (PSI, pp. 113, 477, 483.) From the Nuxoll home, Kelly stole a
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child’s photograph and nostalgic white lace gloves enclosed in a shadow box. (PSI, pp. 4, 113,
116, 477, 484.) Those items would later be discarded as junk. (PSI, pp. 477, 484.) Police
recovered a hand-knit blanket at the Kelly’s storage shed, along with other stolen property, which
had been knit by Erin Nuxoll’s late aunt. (PSI, p. 488.) Karyn Courter positively identified Kelly
as the man she caught rummaging through her motorhome, vehicle, and garage. (PSI, p. 272.)
Her door had been kicked in. (PSI, p. 272.) Kelly stole three pairs of underwear, a black hoodie,
and a reusable grocery bag. (R., p. 50; PSI, p. 273.) The Kelly’s storage shed and residence were
filled with stolen personal property, guns, and a bounty of copper wire they had cut from expensive
tools and machinery. (PSI, pp. 223-224, 478-479, 506, 511-516.) The Kellys were not fueling
their drug addiction with selling or trading stolen items. They were using methamphetamine to
fuel their desire to steal, destroy property, and terrorize.
Kelly expressed remorse for the terror he caused one of his victims. “It damn near made
us both sick that we scared [Beverly Bradford] so badly,” he said. (PSI, p. 4.) Hours later, their
guilt apparently assuaged, the Kellys cut the electricity and broke down the door of the Nuxoll
residence. (PSI, pp. 462, 477.) There, they stole the gun—along with several others—that was
used to shoot Sgt. Austin. Beverly Bradford said, “[T]he strong feelings of terror and violation
are still with me. Despite the security enhancements that have been added since that day, I continue
to leave extra outside and inside lights on at night. I jump at unexpected noise. I no longer feel
safe in my own home.” (PSI, p. 30.) Two other female victims described being awoken in the
night to a bright light shining on them and a person in their bedroom or outside their bedroom
door. (PSI, pp. 187, 282, 496.) Other victims, who wished to remain anonymous because they
feared retaliation, discussed being afraid in their own homes and no longer feeling safe. (PSI, p.
2.) During their crime spree, Kelly believed he was spending quality time with his son. Kelly
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accompanied his son in burglaries because he believed he could both help his son steal and protect
him from detection. Kelly attempted to help his son avoid capture after he shot and seriously
injured Sgt. Austin.
The district court recognized that Kelly presents a continued risk to the community. (Tr.,
p. 44, Ls. 7-13.) The seriousness of the present offenses and the cache of guns were setting “the
stage for a deadly encounter.” (Tr., p. 41, Ls. 19-23.) The district court properly exercised its
discretion when it imposed sentence upon Kelly of 24 years with 10 years determinate.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 20th of September, 2021

__/s/ Kenneth K. Jorgensen_________________
KENNETH K. JORGENSEN
Deputy Attorney General
MOLLY GARNER
Paralegal
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 20th day of September, 2021, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

__/s/ Kenneth K. Jorgensen_________________
KENNETH K. JORGENSEN
Deputy Attorney General
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